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COMPLETION OF
FULL-TIME DEFENDER SYSTEM
WITHIN REACH

The Department of Public Advocacy’ slong-term goal of de-
livering servicesat thetrial level inall 120 countiesthrough a
full-time officeiswithin reach. The achievement of thisgoal
will be accomplished as aresult of the strong support of the
Governor and the General Assembly. When reached, it will
result in a higher level of services to indigents, greater ac-
countability, and asuperior level of serviceto the courtsand
the public.

The Dream Began in 1978

When KRS Chapter 31 waswrittenin 1972, theoriginal vision
was for counties to select the type of delivery system they
desired and to pay for it. The Public Advocate would ap-
prove the plan selected by the county, and distribute addi-
tional funds.

By 1978, it became clear that there were parts of Kentucky
where the countieswere either unwilling or unableto pay for
indigent defense services. In response, Jack Farley, Public
Advocate at thetime, obtained agrant from LEAA to opena
series of full-time offices in Eastern Kentucky. Thus was
born the beginning of the full-time systemin rural Kentucky.

At the time, Kentucky already had 3 full-time offices, all
county-run. Louisville and Boyd County had full-time of-
fices functioning prior to the writing of Chapter 31. Fayette
County Lega Aid was a part-time system which also pre-
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dated Chapter 31 which
convertedtofull-timeinthe
late 1970s.

Ernie Lewis, Public Advocate

Full-time Offices Created in Responseto Crises

By 1980 or so, there were officesin urban and Eastern Ken-
tucky. The vast mgjority of Kentucky continued to provide
services by using an assigned counsel system. However,
year after year a budget shortfall occurred in the assigned
counsel system. There simply was never enough money to
pay individual lawyers on acase-by-case hourly rate. Asa
result, in 1982, the General Assembly passed alaw providing
counties the choice of either a full-time office or a contract.
Theassigned counsel method of delivery waseliminated. At
the same time, the General Assembly funded numerous full-
time offices across the Commonwealth. Attorneys were re-
cruited for those offices, office siteswere selected, and Ken-
tucky waswell onitsway to afull-time system. However, the
recession hit, and few of those offices opened.

Thereafter, from 1982-1996, Kentucky featured a mixed sys-
tem of delivery. The previous full-time offices continued.
Those countieswith acontract in 1982 continued to provide
servicesinthat manner, with privatelawyerson contract with
the state to provide services. On occasion, no private attor-
neyswere availableto take cases, and the Department would
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create afull-time officein that community. That wasthe case
in Richmond, Stanton, and several other places.

In 1990, the Public Advocacy Commission declared the
completion of the full-time system asone of itsgoals. Inthe
following years, an office opened in Covington and
Elizabethtown. Most counties continued to be served by
contract attorneys. Funding remained the age-old problem.

Full-Time System Advances After 1996

In 1996, therewerefull-time officesacrossthe Commonweslth
delivering services in 47 counties. 73 counties continued
with a part-time contract system.

That is the year that | became the Public Advocate. As a
public defender for 19 years at that time, and as a directing
attorney inthe Richmond Office, | was absolutely convinced
that the best and most cost-effective service delivery method
was that of afull-time office with private lawyers providing
conflict services. | continuein that opinion. In 1996, | set as
my primary goal the advancement of the full-time system.
My modest goal wasto cover 85% of the casel oad by theend
of my term. That goal has been amended now to the comple-
tion of thefull-time system by theend of my termin July 2004,

Two offices opened early in my term. The Henderson Office
was in the process of converting to full-time in the fall of
1996. A planto open an officein Bell County was presented
to the Interim Joint Committee on General Government and
Public Protection, using money from revenue. The Commit-
tee endorsed the plan, and an office was opened in 1997.

The 1998 General Assembly was presented with a plan to
open 5 new full-time offices during the biennium. The Gen-
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eral Assembly agreed, and placed $2.3 million into DPA’s
budget to open offices in Owensboro, Bowling Green, Co-
lumbia, Paintsville, and Maysville. Oncethoseofficesopened,
the full-time delivery system had grown from 47 to 82 coun-
ties by 2000.

The Blue Ribbon Group Endor sed a Full-time System

In 1999, the Blue Ribbon Group (BRG) met and examined in
detail the public defender delivery systemin Kentucky. This
group was chaired by Chief Justice turned Justice Cabinet
Secretary Robert F. Stephensand former Rep. Mike Bowling,
and included among its membership the current Chief Jus-
tice, Joe Lambert, Sen. David Williams, Sen. Larry Saunders,
Rep. Harry Moberly, Rep. Jeff Hoover, Rep. Kathy Stein, former
Rep. Jim Lovell, Commonwealth’s Attorney and now Circuit
Judge Phil Patton, Prof. Robert Lawson, the President and
President-elect of the Kentucky Bar Association, Dick Clay
and Donald Stepner, and other imminent Kentuckians. The
BRG found that the “ Department of Public Advocacy ranks
at, or near, the bottom of public defender agencies nation-
wide in indigent defense cost-per-capita & cost-per case”
and “at, or near, the bottom of public defender salaries na-
tionwidefor attorneysat al experiencelevels.” TheBRG called
for $11.7 million to be added to the DPA Genera Fund. Rec-
ommendation #3 was that “the full-time system should be
completed.”

The 2000 General Assembly responded to the BRG by adopt-
ing the Governor’ sBudget, which caled for $4 millionin FY 01
and $6 million in FY 02 to be added to DPA’s General Fund
monies. In addition to higher salaries for defenders, this
money was used primarily to extend the full-time system into
additional counties. Counties surrounding the new offices
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Continued from page 3

wereincorporated into those offices. A new officewas opened
in Murray; another office is scheduled to come on-line in
August in Bullitt County. By the end of this biennium, 110
counties will be covered by afull-time office.

Completing the System isNow Within Reach

The DPA’s 2002 budget request was for the remaining $5.7
million that would have completed al of the Blue Ribbon
Group recommendations. However, the recession and the
eventsof September 11 madeitimpossiblefor that budget to
move forward.

The Governor proposed in hisinitial budget request, how-
ever, that two new full-time offices be opened in Boone
County and Cynthiana. These offices would cover 7 addi-
tional counties, leaving only Barren, Metcalfe, and Campbell
Counties in the contract column. The General Assembly
passed this portion of the Governor’s Budget both during
the regular and the Special Session. At thetime of thiswrit-
ing, the status of the overall budget isunclear. However, itis
hoped that these two offices will be funded during the bien-
nium under most scenarios for establishing a budget.

Further, HB452, the Court Costs Bill, moved DPA forward
somewhat in the collection of revenue. It abolished the ad-
ministrative fee of KRS 31.051, which resulted in approxi-
mately $850,000 of revenue each year. It allowed for DPA to
receive 3.5% in court costs, with a cap of $1.75 million. At
thispoint, it isunknown how much money will be recovered
through the court costs bill. However, | am confident that

Full-Time Defender Offices 2004

Frankfort

DPA will receive thefull amount up to the cap. Wewill know
more by thefall of 2002. If asexpected DPA receivesthefull
amount of the cap, | plan to go before the I nterim Committee
on General Government and Public Protection again and
present aplan to compl ete the full-time system with that rev-
enue.

Thetask to completethe system now issimple. Anofficecan
be opened in Glasgow to cover Barren and Metcalfe (and
Monroe County, now covered by Columbia, would likely be
added). Further, Campbell County can be covered from the
Covington Office. It is believed that these offices can be
covered by combining the present contract amount, the par-
tial fee, and some of the new court cost monies.

ThereWill Be Additional Needs

With the addition of these last 3 counties, the full-time sys-
temwill be completed structurally. However, becausethefull
$5.7 was not put into DPA’ sbudget, several important needs
remain.

Itisimportant that enough attorneysareplaced in the offices
to ensure a reasonable caseload level. The Blue Ribbon
Group found that DPA “per attorney caseload far exceeds
national caseload standards,” and recommended that “full-
time trial staff should be increased to bring caseloads per
attorney closer to the national standards. Thefigure should
be no more than 350 in rural areas and 450 in urban areas.”
The BRG had recommended 35 additional attorneysto achieve
thisgoal. The 2000 General Assembly funded 10 “ casel oad
reduction” lawyers. However, asaresult of the budget short-
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fall of FY 02, DPA wasableto fund only 5 of those positions.
Serious casel oad concerns remain in several of DPA’s high-
est caseload offices. In order to complete fully the full-time
system at the trial level, the 2004 General Assembly will be
asked to fund sufficient casel oad reduction lawyersto estab-
lish reasonabl e casel oads.

Itisalsoimportant that there be sufficient support staff. Oth-
erwise, lawyerswith large casel oads must not only represent
their clients, they are also saddled with clerical and investi-
gative duties. At present, there are 5 offices which do not
have sufficient support staff. DPA has a secretary-to-attor-
ney ratio of 3/1. At least 5 additional secretaries need to be
added to the system to ensure sufficient support staff are
availableinthose offices. Moniesto fund these staff will be
requested in 2004 if DPA isunableto rai se sufficient revenue
during this next biennium to fund them.

Kentucky Will Have a Delivery
System We Can Be Proud Of

The ABA Standardsfor Criminal Justice Providing Defense
Services, 3d Ed. (1992), Standard 5-1.2 states that the “legal
representation plan for each jurisdiction should provide for
the services of afull-time defender organization when popu-
lation and casel oad are sufficient to support such an organi-
zation. Multi-jurisdictional organizations may be appropri-
atein rural areas...Every system should include the active
and substantial participation of the private bar...Conditions
may make it preferable to create a statewide system of de-
fense.”

The American Council of Chief Defenders has recently com-
pleted The Ten Principles of a Public Defender Deliver Sys-
tem Thiswas adopted by the American Bar Associationin

February 2002. Principle #2 reads. “Where the caseload is

sufficiently high, the public defense system consists of both

a defender office and the active participation of the private
bar...Since the responsibility to provide defense services

rests with the state, there should be state funding and a
statewide structure responsible for ensuring uniform quality

statewide.”

Kentucky is nearing the meeting of these significant bench-
marks. The Department of Public Advocacy is a statewide
public defender system establishedinamodel statutein 1972.
Inadequate funding for three decades has deprived Kentucky
of meeting the potential envisioned in the statute. Since
1996, however, the Governor and the General Assembly have
moved Kentucky toward meeting the goal of both of these
standards. Wewill beableinal likelihood by 2003 to haveall
120 counties covered by a full-time system, with full-time
officesin 3 urban areas, and the other counties covered by a
multi-jurisdictional full-time office. The private bar remains
involved through representing conflicts of interest in those
full-time offices.

Thiswill beasystem of which Kentucky can beproud. It will
feature reasonably compensated public defenders with
casel oads they can ethically handle representing clients in
all 120 counties. Courtswill be served better by having well-
trained defenders in their courts. The public will be better
served by having indigents and their families receive excel-
lent service. The Commonwealth will be served by having a
system that is accountable. And the criminal justice system
will be served by having anindigent defense systemthat can
be trusted to produce reliable results.

Ernie Lewis, Public Advocate

TheBelief in Justice

One of the great things about this nation isthat we believethat wewill get justice. We have agreat belief injusticefor
al andin order to try to administer justice ascompl etely and accurately aswe can we have avery complex systemwith
lots of safeguards, hopefully for the victims and the accused. But, it does require help in the navigation of that
system. It does require the assistance of someone that is trained and has the knowledge to help an individual get
through the system — an attorney and of coursethey haveto be paid, they haveto makealiving. If you happen to be
in a situation where you have to go through the court system and you just can’'t afford an attorney, it isvital if our
systemisgoingtowork, if our systemisgoingtowork for all, then all haveto have accessto competent and adequate
representation when they come before the courts of justice. And of course that is what our Department of Public

Advocacy does....

Remark of Governor Paul E. Patton on the opening of the Department of Public Advocacy on the Murray State

University campus, August 31, 2000. —
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DEFENDER CASELOADS RISE IN FYO1 AND
FIRST NINE MONTHS OF FYO02

Public defender caseloads have risen 3% at the trial level in
FY01 ending July 1, 2001. In addition, caseloads haverisen
at an annual rate of an additional 5.9% during the first nine
months of FY02. These caseload increases, despite a still-
declining crimerate, threaten to overwhelm trial officeswhere
casel oadsarealready at well over recommended national stan-
dards.

Blue Ribbon Group as Concer ned About High Casdoads

The Blue Ribbon Group, agroup of 22 influential Kentucky

citizens chaired by former Chief Justice Robert F. Stephens
and former House Judiciary Chair Mike Bowling, issued a
report on Kentucky’s indigent defense system on June 1,

1999. Inthat report, they expressed concern about Kentucky

public defenders carrying excessive casel oads.

Finding #5 stated that “the Department of Public Advocacy
per attorney caseload far exceeds national standards.” Asa
result, the Blue Ribbon Group recommended in Recommen-
dation #6 that “full-time trial staff should be increased to
bring casel oads per attorney closer to the national standards.
Thefigure should be no morethan 350 in rural areas and 450
in urban areas.”

To alleviate these concerns, the Blue Ribbon Group recom-
mended the hiring of 35 additional attorneysto reduce exces-
sive casel oads.

2000 General Assembly Funds
10 Casdload Reduction Attor neys

The Department of Public Advocacy requested funding for
35 casel oad reduction attorneysinits 2000 budget request in
response to the Blue Ribbon Group report. Thiswas part of
the $11.7 million that the Blue Ribbon Group recommended
DPA receive in additional General Fund monies in order to
rise from the bottom to the middl e of the statesin support for
indigent defense.

However, the 2000 General Assembly funded DPA only for 10
caseload reduction lawyers. Rather than $11.7 million, the
2000 General Assembly funded DPA at $4 million for FY 01,
and $6 million for FY02 in additional General Fund dollars.
The 10 caseload reduction lawyers were funded to begin in
April of 2002, with the full funding for those lawyers to be
placed in the 2002 budget.

Modest Caseload Reduction Stymied by Budget Reductions

Even the modest casel oad reduction funded by the General
Assembly in the 2000 budget hasnot beenrealized. InFY 01,
declining revenues caused the DPA’ s budget to be reduced
by approximately $490,000.

In FY02, DPA’s $28 million dollar budget was reduced by
$750,000. Asaresult, DPA was ableto hireonly 5 of the 10
caseload reduction lawyers. Thus, what was originally a 35
attorney addition to reduce casel oads hasturned into only 5
attorneys who have been placed in the highest casel oad of -
fices across the state.

FY 01 Annual Casdoad Report
Demonstrates Continuing Need

The Department of Public Advocacy FY 01 Annual Caseload
Report demonstratesthat the 35 originally requested casel oad
reduction attorneysremain asignificant need for the Depart-
ment.

Thereport demonstrates that the average DPA trial attorney
opened 420 new casesin FY 01. Thiswasamixed casel oad of
felonies, misdemeanors, and juvenile cases. The figure in-
cludes capital cases. 420 cases per lawyer compares to 310
cases per lawyer, which represents the national standard for
attorneys with a mixed caseload. Thisfigure is down from
428in FY 00, and down further from FY 99, when the casel oad
was 475 per lawyer.

Thetotal caseload representsa3%increasefrom FY 00. Total
trial level cases were 98,520 in FY01. This 3% increase oc-
curred despite adecline in the crime ratein Kentucky. This
increase in caseload reflects an increase in public defender
appointmentsin new full-time offices.

Six offices were in deep caseload troublein FY 01, with over
500 new cases per lawyer. Those offices were:

*  Columbia—545 cases per lawyer

*  Elizabethtown—606 cases per lawyer
*  Hazard—502 cases per lawyer

*  Henderson—591 cases per lawyer

*  Maysville—574 cases per lawyer

*  Paducah—603 cases per lawyer

Asaresult of these unethically high caseloads, the Depart-
ment placed a new lawyer in each of the offices. 5 of the
caseload reduction lawyer positions were utilized; in addi-
tion, the Department found an additional position and placed
itinthisgroup aswell in recognition of the caseload crisis.

However, the Department was not ableto placethe remaining
5 caseload reduction lawyer positions in other offices with
excessive caseloads. In FYO0L, there were 7 offices with
caseloads in excess of the statewide average of 420. Those
officeswere:
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*  Bell County—448 cases per lawyer
*  Frankfort—483 cases per lawyer

*  Hopkinsville—472 cases per lawyer
* London—472 cases per lawyer

*  Madisonville—496 cases per lawyer
*  Morehead—445 cases per lawyer

*  Owensboro—426 cases per lawyer

Caseloads Rise Another 5.9% in the
First Nine Monthsof FY02

Caseload relief is not going to occur through adownturn in
appointments, at least not thisyear. During thefirst 9 months
of FY 02, casel oads have gone up an additional 5.9% Aver-
age casel oadsin the state haveincreased slightly from 420 to
434 cases per lawyer. The Department has identified six of-
ficesthat arethe crisislevel Theseinclude:

* Béell County—584 cases per lawyer

*  Columbia—501 cases per lawyer

*  Elizabethtown—581 cases per lawyer
*  Frankfort—556 cases per lawyer

*  Hopkinsville—544 cases per lawyer

*  Paducah—540 cases per lawyer

When casel oads rise over 500, quality of representation is
threatened, and thereliability of verdicts must be questioned.

In addition, there are two other offices that are approaching
the 500 mark, and thus have excessive caseloads far above
national norms. These offices are Hazard (480 cases), and
Madisonville (486 cases).

FY03-04 Budget will not Relievethe Caseload Crisis

DPA sought in its 2002 budget request to compl ete the Blue
Ribbon Group recommendations. This completion would
have cost an additional $5.7 millionin General Fund dollars.
It would have included sufficient monies to reduce signifi-
cantly excessive caseloads for Kentucky’strial level public
defenders.

However, the now familiar budget shortfall has short-circuited
DPA’sattempttoaleviatethecaseload crisis. TheGovernor’s
budget did not include any money for caseload reduction
attorneys. Worse, it did not fund 26 existing positions. The
budget passed by the House and the Senate affirmed the
Governor’sbudget asit relatesto DPA. During the recently
ended Special Session, DPA’s budget continued at the ap-
proximate level of the Governor’s origina budget. It isun-
clear at thetime of thiswriting whether abudget will be passed
thisyear.

The effect of this is that DPA likely will not receive any
caseload relief during the next biennium. DPA likely will have
26 unfunded positions. DPA will not be funded for any
casel oad reduction attorneys. |If caseloads continue to rise,
acrisisisimminent.

The only relief in sight is the possibility of an increase in
revenuefor DPA. HB452, the Court Cost Bill, which replaced
DPA’s administrative fee with inclusion in court costs, may
bring somerelief to DPA’scaseload crisis. Itwill bethefall of
2002 before we will be able to determine the trend with this
new revenue stream. In the meantime, many of DPA’s tria
level attorneyswill continueto carry casel oads far excess of
national norms.

The 2004 General Assembly Must
Address Excessive Defender Casdloads

The caseload crisis for Kentucky public defenders is real.
DPA will continueto monitor itscaseload. The next indicator
will occur with the Annual Caseload Report for FY 02. If this
report indicates a continuation of the existing trends, DPA
will have to come before the 2004 General Assembly and
make its case for a significant increase in monies to lower
these excessive caseloads. Even the best of trial attorneys
cannot provide effective assistance when her caseload is
excessively high. Kentucky depends upon its public de-
fenders to ensure the reliability of verdicts at thetrial level.
Kentucky’ sjudiciary counts upon public defendersto move
their dockets and ensure that due processisbeing provided.
Excessivetrial level caseloadsthreaten both thereliability of
verdictsand the ability of Kentucky public defendersto serve
thejudiciary and the public.

Ernie Lewis
Public Advocate

'—

There can be no equal justice when the kind of atrial aman gets depends

on the amount of money he has.

- Hugo Black, Griffinv. lllinois, 351 US 12, 19 (1956)

4
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CRIMINAL JUSTICE LEGISLATION OF THE
2002 GENERAL ASSEMBLY

PUBLIC DEFENDERS
House BiLL 487

Thishill isbasically arewrite of KRS Chapter 31. Among the
changes made by this statute are the following:

The enabling statute for the Department of Public Advo-
cacy, KRS Chapter 31, has been reorganized, with like
sections placed together in amorerational manner. This
is particularly apparent in the organizational section de-
scribing the various plans for delivery of trial-level ser-
vices.

The Public Advocacy Commission has altered member-
ship to comply with case law. Two members previously
appointed by the Speaker of the House and the President
Pro-tem of the Senate arereplaced by the Executive Direc-
tor of the Criminal Justice Council and achild advocateto
be appointed by the Governor. Commission memberswill
receive $100 per day for each meeting attended.

P& A language has been altered to make the statute con-
sistent with additional enabling federal legislation.

The Department is authorized to purchase liability insur-
anceto cover attorneys with whom the Department con-
tracts, including attorneysin part-time countiesaswell as
those on conflict contracts with individual DPA offices.
The statute clarifies that status offenders are eligible to
be appointed a public defender.

Children who are presently represented by the Juvenile
Post-Dispositional Branch pursuant to theMKv. Wallace
Consent Decree are now defined as eligible for public
defender services. Thosewho are“residing in aresiden-
tial treatment center or detention center” areentitledto be
represented whether needy or not “on alegal claim re-
lated to his or her confinement involving violations of
federal or state statutory rights or constitutional rights.”
The €eligibility standard has been altered considerably.
The previous prima facie standard has been eliminated.
Thejudge now must look at all factorsto determine eligi-
bility. The list of factors has been expanded to include
“source of income,” “number of motor vehicles owned
and in working condition,” “other assets,” “the poverty
level income guidelines compiled and published by the
United States Department of Labor,” “complexity of the
case,” “amount aprivate attorney chargesfor similar ser-
vices,” “amount of time an attorney would reasonably
spend on the case,” and “any other circumstances pre-
sented to the court relevant to financial status.”

The affidavit of indigency has been altered to include a
variety of benefits that he/she may be receiving. It aso
explicitly informsthe person that he understandsthat “ he
or shemay be held responsiblefor the payment of part of
the cost of legal representation.”

KRS 31.185isamended to read that apublic defender may
request to be “heard ex parte and on the record with re-
gard to using private facilities.”

The previous “recoupment” feeis now referred to as a
“partial fee.” The partial feeis now converted to a“civil
judgment subject to collection.” Partial fees continue to
be returned to the county where the county has sel ected
a plan; in al those counties where there is a full-time
office run by the state, the partial fee returns to the De-
partment.

The administrative fee of KRS 31.051 is abolished, re-
placed in HB452 by being included in court costs.

SEX OFFENSES
SENATE BiLL 25

Thishill includes GHB and flunitrazepam in both the traffick-
ing and possession portions of KRS 218A, covered below.
In addition, the following changes are included in the sex
offense statutes:

Rape and sodomy in the second degree are expanded to
include engaging in sexual intercourse, or deviate sexual
intercourse, with someone who is “mentally incapaci-
tated.” This was previously included in the rape and
sodomy in the third degree statutes.

Sexual abuse in the first degree is expanded to include
making sexual contact with someone who isincapable of
consent because they are mentally incapacitated. This
was previously included as sexual abuse in the second
degree.

Sexual abuseinthefirst degree previously contained the
element that someone is guilty if they subject another
person to sexual contact who is incapable of consent
becausethey are“physically helpless.” The*physically
helpless” definitionisexpandedtoinclude*apersonwho
has been rendered unconscious or for any other reasonis
physically unableto communicate an unwillingnessto an
act as aresult of the influence of a controlled substance
or legend drug.”

SENATE BiLL 227

Thisbill expandsthe crimesof third degreerape, third degree
sodomy, and second degree sexual abuseto includethesexual
intercourse or sexual contact (in the case of sexual abuse) by
someone over 21 with someone under 18 “and for whom he
provides afoster family home.”

House BiLL 310

A new crime called video voyeurismis created in KRS Chap-
ter 531, with the following features:
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" The crime is defined as using “any camera, videotape,
photooptical, photoel ectric, or other image recording de-
vice for the purpose of observing, viewing, photograph-
ing, filming, or videotaping the sexual conduct, genitals,
or nipple of the female breast of another person without
that person’s consent.”

" Thecrimealso requiresthe using of theimage for consid-
eration or thedistribution of theimage“by live or recorded
visual medium, electronic mail, the Internet, or acommer-
cia on-line service.”

" Thestatute doesnot apply to the“transference of prohib-
ited images by a telephone company, a cable television
company” or similar agencies.

" Video voyeurismisaClass D felony.

House BiLL 133

ond degree assault, or during the commission of athird
conviction of fourth degree domestic assault, or during
the commission of wanton endangerment in the first de-
gree, isnow aviolent offense.

There is a curious provision stating that the violent of-
fender expansion asit pertainsto robbery in thefirst de-
gree “shall apply only to persons whose crime was com-
mitted after the effective date of thisAct.” The implica-
tion isthat the expansion of violent offender to burglary
in thefirst degreeisnot so limited. If this portion of the
bill were applied to those whose crimes were committed
prior to July 15, 2002, thiswould be open to challenge.
Theapplication of violent offender to burglary inthefirst
degree is also open to challenge under Apprendi v. New
Jersey, 530 U.S. 466, 120 S. Ct. 2348, 147 L. Ed. 2d. 435
(2000) dueto there being no provision for thejury making

A crimecalled voyeurismiscreated in KRS Chapter 531 mak- the factual determination.
ing it unlawful to trespass and observe sexual conduct or DNA

nudity, with the following features:
House BiLL 4

" The primary definition is the same as video voyeurism.

" The crime is distinguished from video voyeurism by the
omission of the requirement that the image be used, di-
vulged, or distributed.

" Voyeurism includes the entering or remaining unlawfully

“in or upon the premises of another for the purpose of
observing or viewing thesexual conduct, genitals, or nipple
of thefemal e breast of another personwithout theperson’s

consent.”

" To constitute voyeurism the victim must be in a place
“where areasonable person would believe that his or her
sexual conduct, genitals, or nippl e of thefemal e breast will

not be observed, viewed, photographed, filmed, or video-
taped without his or her knowledge.”

" VoyeurismisaClass A misdemeanor.

KIDNAPPING AND VIOLENT OFFENDER
SENATE BiLL 26

Thisbill hastwo significant provisions:

Kidnapping is expanded to include under KRS 509.040,
the deprivation of the “parents or guardian of the cus-
tody of aminor, when the person taking the minorisnot a
person exercising custodial control or supervision of the
minor...”

The violent offender statute, KRS 439.3401, is expanded
to include persons convicted of robbery in the first de-
greeand burglary in thefirst degree when “accompanied
by the commission or attempted commission of afelony
sexual offense in KRS Chapter 510, burglary in the first
degreeaccompani ed by the commission or attempted com-
mission of an assault described in KRS 508.010, 508.020,
508.032, or 508.060, burglary in the first degree accompa-
nied by commission or attempted commission of kidnap-
ping as prohibited by KRS 509.040...” Thus, first degree
burglary during the commission of first degree and sec-

Thisisasignificant piece of |egislation that both expandsthe
DNA database and ensures that samples are preserved.
Among its provisions are the following:

Persons already sentenced to death may request DNA
testing and analysis of anitem that may contain biological
evidencerelated to theinvestigation or prosecution. The
Court must order testing and analysisif areasonable prob-
ability exists that the person would not have been pros-
ecuted if results of testing had been exculpatory, andif the
evidence can still betested and was not previously tested.
The Court may order testing and analysisif areasonable
probability exists that the person’s verdict or sentence
would have been more favorable with the results of the
DNA or that the results will be exculpatory. If the Court
orders testing and analysis, appointment of counsel is
mandatory. If the samplehasbeen previously tested, both
sidesmust turn over underlying dataand | ab notes. Once
arequest ismade, the Court must order the Commonwealth
to preserve all samplesthat may be subject to testing. If
the results are not favorabl e to the person, the request or
petition must be dismissed. If the results are favorable,
“notwithstanding any other provision of law that would
bar ahearing asuntimely,” the Court must order ahearing
and “make any further ordersthat are required.”

" When aperson is accused of acapital offense, either the
Commonwealth or the defense may move for asample to
be subject to DNA testing and analysis. Thetestingisto
be done at a KSP laboratory or a laboratory selected by
the KSP. Upto5itemsmay betested with the coststo be
borne presumably by the lab; testing of additional items
“shall be borne by the agency or person requesting the
testing and analysis.”

" The DNA database is expanded to include persons con-
victed of or attempting to commit unlawful transaction

with aminor in the first degree, use of aminor in a sexual
Continued on page 10
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performance, promoting asexual performance by aminor,
burglary inthefirst degree, burglary inthe second degree,
and al juvenilesadjudicated delinquent for these of fenses.
The database is also expanded for all persons convicted
of capital offenses, Class A felonies, and Class B felonies
involving “the death of the victim or serious physical in-
jury tothevictim.”

" Itemsof evidencethat may be subject to DNA testing may
not be disposed of prior to trial unless the prosecution
demonstrates that the defendant will not be tried, and a
hearing has been held in which the defendant and pros-
ecution both have an opportunity to be heard.

Items of evidencethat may be subject to DNA testing may
not be disposed of following atrial unless the evidence
hasbeen tested and analyzed and presented at thetrial, or
if not introduced at trial an adversarial hearing has been
held, or unless the defendant was found not guilty or the
charges were dismissed after jeopardy attached and an
adversarial hearing was conducted. The burden of proof
for the destruction of sampleswill be upon the party mak-
ing the motion.

Destruction of evidence in violation of this statute is a
violation of the tampering with physical evidence statute
(KRS 524.100).

Evidence must beretained “for the period of timethat any
person remainsincarcerated in connection with the case”

unless there has been a hearing and an order to destroy
the evidence.

" The statute is effective on July 15, 2002. However, an
elaborate implementation date mechanism is included in
the statute that allows expansion of the database asfund-
ing becomes available.

JUVENILE JUSTICE

The Department of Juvenile Justice succeeded in passing
three pieces of agency legislation, all of which had been pre-
viously introduced unsuccessfully.

House BiLL 144

This bill makes a variety of significant changes in juvenile

personal testimony in civil cases arising out of their em-
ployment; however, “if the court in which the civil action
is pending finds that the witness is a necessary witness
for trial, that court may order the personal attendance of

the witness at trial.”

No child 10 or under may be placed in a DJJ facility or a
juvenile detention facility unless charged with aClass A,
Class B, or capital offense when there are less restrictive
alternatives available.

Detention costs may be assessed against aparent when a
hearing has been held and it has been determined that the
child hasapreviousspecific record and that the“ failureor
neglect of the parent to properly supervise or control the
childisasubstantial contributing factor of the act or acts
of the child upon which the proceedingisbased” and that

the parents have the ability to pay.

Eliminates the need for an administrative hearing when a
committed child escapes from custody. Children who es-
cape or are absent without leave from placement areto be
returned to active custody of DJJwithin three days.
Establishesalimited privilege for communications during
diagnosis and treatment by an offender and a member of
hisfamily withaDJJemployeeor other treatment provider,
unless the offender consents or unless the communica-
tion “is related to an ongoing criminal investigation.”
Further exceptions to the privilege include communica-
tions to determine “whether the sexual offender should
continueto participateintheprogram,” to conductinwhich
the offender was not a participant, and to “ any disclosure
involving ahomicide.”

Y outhful offenders may remain in DJJ custody until they
are 21 after DJJ consults with the Department of Correc-
tions. This placement may end if the offender “causes
any disruption to the program or attempts to escape.”
When the youth turns 21 he is transferred to DOC. A
retained youthful offender may, after serving 12 months
additional time, petition on one occasion for reconsidera-
tion of probation and early parole so long as heis not a
violent offender under KRS 439.3401.

House BiLL 145

law, including: Thisisprimarily apiece of clean-up legislation with some of

" TheJduvenile Justice Advisory Board and Juvenile Justice
Advisory Committee are made into one board with newly
constituted membership.

" The consent decree of MK v. Wallaceismemoriaizedinto
KRS 15A.065. Thisrequires DJJ“in cooperation with the
Department of Public Advocacy” to develop a“program
of legal services for juveniles committed to the depart-
ment who are placed in state-operated residential treat-
ment facilitiesand juvenilesinthe physical custody of the
department who are detained in a state-operated deten-
tionfacility, who havelegal claimsrelated to their confine-
ment involving violations of federal or state statutory or
constitutional rights.”

DJJemployeeswill beableto givedepositionsrather than

the following features:

DJJisgiventheauthority to decertify county-runjuvenile

detention facilities.

Children convicted of traffic offenses are to spend their

time of confinement in ajuvenilefacility until they turn 18,

and thereafter in an adult detention facility.

Children subject to the automatic transfer for use of a
firearm under KRS 635.020(4) shall be returned at the age
of 18 to the sentencing court for an 18-year old hearing

consistent with KRS 640.030(2).

DJJisrequired to provide a child’s offense history to the
superintendent of thelocal school district wherethe child

isplaced.

" The right to treatment includes the right to “have that
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treatment administered in the county of residence of the
custodial parent or parents or in the nearest available
county.”

House BiLL 146

Thisisabill that addressestheissue of the absence of coun-
sel that has been predominant, with the following features:

" All childrenwho are charged with afelony or asex offense
must be represented by counsel.

" Thecourt may not deny any child’ sliberty unlessthey are
represented by counsel.
Children outside the mandatory counsel provisions must
still berepresented by counsel unlessthey waive counsel
at a hearing where specific findings of fact are entered
indicative of a knowing and intelligent and voluntary
waiver.

CHILD SEXUAL ABUSE
House Bill 393

Thisbill makes anumber of changesto the law pertaining to
“children’s advocacy centers’ as well as the following im-
portant provisions for lawyers defending a person accused
of child sexual abuse:

Employees of children’s advocacy centers are given im-
munity from civil liability “arising from performancewithin
the scope of the person’ s duties.”

" Thefiles, reports, and other documents are made confi-
dential outside of Cabinet, law enforcement, prosecutors,
medical professionals and the court. The records may
also be disclosed pursuant to acourt order. Significantly,
this change “ shall not be construed as to contravene the
Rules of Criminal Procedure relating to discovery.”

" An interview of a child “shall not be duplicated except
that the Commonwealth’ sor county attorney prosecuting
the case may make and retain one copy of the interview
and make one copy for the defendant’ s counsel that the
defendant’ s counsel shall not duplicate.”

" The copy of the interview with the child must be turned
over to the court clerk at the close of the case.

" All recorded interviewsthat are introduced into evidence
or areinthe possession of the children’ sadvocacy center,
law enforcement, the prosecution, or the court, must be
sealed unless the sealing is objected to by the victim.

" The provisions pertaining to the copies of the recorded
interviewsalso contain the proviso that they “ shall not be
construed as to contravene the Rules of Criminal Proce-
durerelating to discovery.”

CONTROLLED SUBSTANCES
House BiLL 26

This bill requires the Governor's Office of Technology to
submit adrug diversion grant to “fund apilot project to study
areal-time electronic monitoring system for Schedulesl, 111,
IV, and V controlled substances” in two rural counties.

House BiLL 644

This bill creates two new methamphetamine crimes. It cre-
atesthe crimes of possession of amethamphetamine precur-
sor and distribution of a methamphetamine precursor, with
the following features:

The elements of possession of a methamphetamine pre-
cursor crime are the knowing and unlawfully possession
of a*“drug product containing ephedrine, pseudoephe-
drine, or phenylpropanolamine, or their salts, isomers, or
salts of isomers, with the intent to use the product as a
precursor to methamphetamine or other controlled sub-
stance.”

Possession of the product “ contai ning more than twenty-
four (24) grams” is*“ primafacie evidence of theintent to
use the drug product as a precursor...”

Possession of amethamphetamine precursor isaClassD
felony for the first offense and Class C felony for each
subsequent offense.

The unlawful distribution of a methamphetamine precur-
sor isdefined astheknowing selling, transferring, distrib-
uting, dispensing, or possessing with the intent to sell,
transfer, distribute, or dispense any of the methamphet-
amineprecursors. ThisoffenseisaClassD felony for the
first offense, and Class C felony for the second offense.

Senate Bill 25

The trafficking in a controlled substance statute, KRS
218A.1412, is expanded to include “gamma hydroxybutyric
acid (GHB) and flunitrazepam. Likewise, GHB and
flunitrazepam areincluded in KRS 218A.1415, possession of
a controlled substance in the first degree. There are other
provisions to this bill that are covered in the Sex Offender
portion of this outline.

DOMESTIC VIOLENCE

House BiLL 428

This bill amends KRS 508.130 to provide for a permanent
restraining order for stalking victims, with thefollowing other
features:

Creates an assumption of an application for arestraining
order application upon a conviction of either first or sec-
ond degree stalking.

" A hearing isheld on the application unless the defendant
waivesit.

" Thehearingistobeheld“at thetime of theverdict or plea
of guilty.” Thisis a curious section, since the verdict
operates as an application for arestraining order.

" The Court may intherestraining order prohibit the defen-
dant from entering the residence, property, school, or play
of employment of the victim, as well as making contact
with the victim personally or through someone else. The
order isrequired to “protect the defendant’ s right to em-
ployment, education, or the right to do legitimate busi-

Continued on page 12
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ness with the employer of astalking victim aslong asthe
defendant does not have contact with the stalking vic-
tim.”

" The restraining order “shall be based upon the serious-
ness of the factsbeforethe court, the probability of future
violations, and the safety of thevictim...”

" Therestraining order “shall not operate as a ban on the
purchase or possession of firearms or ammunition by the
defendant” unless he has been convicted of afelony, i.e.
stalking in the first degree.

" Therestraining order lasts in the discretion of the court,
but may not last longer than 10 years.

" A violation of therestraining order constitutes a Class A
misdemeanor.

" An officer with probable cause that the defendant has
violated arestraining order may arrest without a warrant
evenwheretheviolation hasnot occurred in the presence
of the officer.

SENATE BiLL 89

This bill requires the Justice Cabinet to make a reasonable
effort to notify the petitioner who obtained a domestic vio-
lence order that the respondent has attempted to purchase a
firearm.

THIRD DEGREE ASSAULT
House BiLL 333

This bill expands the protected group of those included in
third degree assault to “transportation officer appointed by a
county fiscal court ...to transport inmates when the county
jail or county correctional facility is closed while the trans-
portation officer is performing job related duties.” Thisre-
mainsaClass D felony.

SenaTe Bill 80

Thisbill also expands third degree assault to include teach-
ersand school employeeswho are*acting in the course and
scope of the employee’s employment,” and school volun-
teers who likewise are acting within the “scope of that
person’ s volunteer service.”

FINANCIAL FRAUD
House Bill 79

Thisbill makesavariety of additionsto mostly KRS Chapter
434, including some of the following:

The bill makes it unlawful to obtain or cause to be dis-
closed “financial information from afinancial information
repository by knowingly” making false statements to an
employee or customer of the “financial information re-
pository” with the intent to deceive. Thisis a Class D
felony.

Thebill createsthe crime of “trafficking in financial infor-

mation,” defined as “manufactures, sells, transfers, or
purchases, or possesses with the intent to manufacture,
sell, transfer, or purchase financial information for the
purposeof committing any crime.” ThisisaClassCfelony.
KRS 514.160, the theft of identity statute, and KRS
514.170, the trafficking in stolen identity statute, are al-
tered to make some technical changes.

COMPUTER FRAUD
HB 193

This bill makes a variety of changes to the computer fraud
statute, KRS 434.840-434.860, including some of the follow-
ing provisions;

Thedefinitionsof computer, computer network, computer
program, computer software, computer system, device,
intellectual property, are modernized.

The owner of acomputer is defined as the person “who
hastitle, license, or other lawful possession of the prop-
erty, aperson who has the right to restrict access to the
property, or a person who has a greater right to posses-
sion of the property than the actor.”

“Acting without the effective consent of the owner” is
added as an element to unlawful accessto acomputer in
the first and second degree. “Effective consent” is de-
fined as” consent by aperson legally authorized to act for
theowner.” Conditionsrendering the consent ineffective
arelisted, including deception, coercion, age, mental dis-
ease or defect, or intoxication.

Unlawful access to a computer in the second degree is
altered to include as elements that the person acts with-
out the effective consent of the owner, and that the ac-
tionsresult “in the loss or damage of three hundred dol-
lars (300) or more.” Unlawful accessto acomputer inthe
second degreeisraised from aClass A misdemeanor to a
Class D felony.

The crime of unlawful access in the third degreeis cre-
ated. Theelementsarethe sameasunlawful accessinthe
second degree, other than the damage resulting, whichis
under $300. Unlawful accessinthethird degreeisaClass
A misdemeanor.

The crime of unlawful accessin the fourth degreeis cre-
ated as a Class B misdemeanor. It isdefined similarly to
third degree unlawful access with no damage or loss re-
sulting.

FLEEING OR EVADING POLICE

House BiLL 193

Thisbill, whichiscovered above under computer crime, also
amends KRS 520.100, fleeing or evading policein the second
degree, to include flight by pedestrians, with the following
elements:

Intent to elude or flee
Person knowingly or wantonly disobeys a direction to
stop.
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Direction to stop is given by aperson recognized to be a
peace officer.

Peace officer must have an articulable reasonable suspi-
cion that a crime has been committed by the person flee-
ing.

The person by fleeing or eluding causes or creates a sub-
stantial risk of physical injury to any person.

PAROLE
House BiLL 93
Thisbill amends KRS 197.170 by requiring that when apris-

" The Chief Circuit Judge or the trial judge may not only

excuse ajuror from service but also may reduce the num-
ber of days of service, or postpone service for a period of
up to 24 months.

" A person may not becalled asajuror morethan 1timeina

24-month period, expanded from 12 months. Thisincludes
serviceasajuror in federal and other state court.

INTIMIDATING A PARTICIPANT
IN THE LEGAL PROCESS

House BiLL 571

oner is released from custody, the warden of the institution | This bill makes major changes to KRS 524, adding persons
must notify the Circuit Court, Commonwealth’ sAttorney, and | who may not be intimidated, and increasing penalties, in-
Sheriff of the County where the defendant was sentenced. | cluding the following:

House BiLL 142

This bill amends KRS 439.340 allowing the victim to waive
notice of consideration for parole after the initial consider-
ation.

SENATE BiLL 222

Thisbill allowsthe Parole Board to parole prisonerswho are
wanted as afugitive by other jurisdictions, requiring them to
release the prisoner to a detainer from another jurisdiction.
The release is not a “relinquishment of jurisdiction”; thus,
the prisoner may be returned for parole violation.

JURORS
House BiLL 781
Thisbill amends KRS 29A in avariety of ways, including:

" The bill expands the master list of prospective jurorsin
KRS 29A.040 to include those persons “filing resident
individual incometax returns.” Personswithvalid driver’'s
licenses and persons registered to vote in the county are
retained on the master list. AOC mergesthethreeliststo
create one master list of persons eligible for jury service.

KRS 524.040 changes “intimidating a witness to “intimi-
dating a participant in the legal process.” The crime is
expanded to include the use of physical force or athreat
against a person he believes “to be a participant in the
legal process,” or influencing or attempting to influence
the testimony, “vote decision, or opinion” of the person.
The act must be “related to the performance of a duty or
role played by the participant in the legal process.” The
crime of intimidating a participant in the legal processre-
mainsaClass D felony.

Protected personsinclude current judges or justices, trial
commissioners, former judges or justice or trial commis-
sioner, prosecutors, defense attorneys, jurors, witnesses,
and the “participant’ simmediate family.”

" Thepreviouscrime of “tampering with awitness’ hasthe

penalty raised from a Class A misdemeanor to a Class D
felony.

" Jury tampering has been made a Class D felony; it was

previously a Class A misdemeanor.

INMATE LAW SUITS
House Bill 86

" The procedure previously outlined in KRS 29A.060 for | This hill is a Department of Corrections Bill containing nu-
selecting grand and petit jurorsis deleted. merous sections related to inmate lawsuits and sentencing,
" Thepersonswho may determinejuror disqualificationfrom | including the following:

the face of the jury qualification form is expanded from
just the Chief Circuit Judge or hisdesigneeto other judges
of the court, the court’s clerk, a deputy clerk, the court’s
administrator, or adeputy court administrator designated
by the Chief Circuit Judge.
KRS 29A.100 is amended to allow the same group of indi-
vidualsasaboveto excuseajuror from servicefor upto 10
days, or postponejury servicefor 12 months, based upon
individual circumstances. The reason for the excuse or
postponement must be listed on the juror qualification
form.
Persons who have received a“restoration of civil rights”
are explicitly made eligible to serve on ajury.

" The Chief Circuit Judge may grant a “ permanent exemp-
tion” based upon a“ permanent medical condition render-
ing the individual incapable of serving.”

Inmates must exhaust administrative remedies prior to
bringing an action related to adisciplinary proceeding, a
challengeto asentencecalculation, or achallengeto cus-
tody credit.

Any law suit arising out of a detention facility disciplin-
ary proceeding based upon either federal or state law
must be brought within 1 year after the cause of action
accrued. Thedate of accrual isthe date“an appeal of the
disciplinary proceeding is decided by the institutional
warden.”

Inmates are limited in the number of law suits they may
bring without paying the filing fee to 3 within a 5 year
period of time if those lawsuits were “dismissed on the
grounds that it is frivolous, malicious, or harassing, un-

Continued on page 14
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lessthe prisoner isunder imminent danger of seriousphysi-
cal injury, without paying the entire filing feein full.”
Department of Corrections officers and employees may
have their deposition taken rather than their personal at-
tendance required during alawsuit, unless the court oth-
erwisefindsthat thewitness’ personal attendanceisnec-
essary for thetrial.

Department of Correctionsrecordsrelated to supervision,
custody, or confinement, medical charts or records may
be proved by copy rather than personal testimony.
KRS532.110 regarding concurrent and consecutiveterms
of imprisonment isamended to state that when thereisa
silent judgment, the sentences shall run concurrently
unless the provisions of KRS 532.110(3) or KRS 533.060
apply. Thisprovision reconciled previously inconsistent
statutes.

Department of Correctionssex offender treatment isregu-
lated by the Department of Correctionsunder KRS 197.400-
197.440 rather than KRS 17 related to sex offender regis-
tration.

DRIVER'S LICENSES
House Bill 188

House Bill 652

Thishill allowsfor theuse of ignitioninterlock devicesinlieu
of parts of license revocations and suspension periods, in-
cluding some of the following provisions:

A person who has had their license revoked for having
committed DUI 29, 39, or 4", may move the court to re-
duce the revocation period by half, and in no case less
than 12 months. The Court may grant the motion solong
asthe person doesnot drivewithout anignitioninterlock
device, so long as the person drives only under the con-
ditionsset by the court, and so long asthe person hasan
ignition interlock deviceinstalled on their car.

A person who has been convicted of driving while his
license is revoked or suspended for aDUI, 2 or 3¢ of-
fense, may after 1 year of revocation movethe Court to be
alowed to drive with an ignition interlock device for the
remaining period of revocation.

The Court shall dissolve the order upon finding aviola-
tion of the conditions. If violated, the person receivesno
credit toward hisviolation period.

COURT COSTS
House Bill 452

This bill changes significantly the requirements for obtain-
ing drivers' licensing in Kentucky. It is a complex statute
with many provisions, including the following provisions:

Thisisthe Court Costs Bill that came through the Kentucky
Criminal Justice Council asaresult of work done by the sub-

A person with adriver’s license from another state who
becomes a Kentucky resident, defined as establishing
“Kentucky as his or her state of domicile” who is a li-
censed driver must apply for aKentucky licensewithin 30
days of establishing residency.

Beforeissuing adriver’slicenseto anew Kentucky resi-
dent, the clerk must verify whether the person’s license
has been revoked in another state.

A personwhoisnot aUScitizen but who hasbeen granted
permanent resident status obtains a license in the same
manner asif hewereaUScitizen.

A person who is neither a US citizen nor a permanent
resident applies for adriver’slicense from the Transpor-
tation Cabinet. The application must be accompanied by
particular documents depending upon the status of the
person. If the Transportation Cabinet decides that the
person should be issued a driver’s license, the person
takes an official form given by the Cabinet to the circuit
clerk who then reviews the person’ s documentation and
the official form.

The statute makes changes to the procedure for obtain-
ing a“nondriver’sidentification card,” making it consis-
tent with the procedures for obtaining adriver’slicense.
A person may drive with another state’s driver’s license
for aperiod of 1 year after entering Kentucky. A college
student isexempted from thisrequirement. A person who
is not a citizen may drive for up to one year with his
domestic license.

committee of the Council’s Penal Code Committee. It estab-
lishes one court cost of $100 in criminal cases bothin circuit
and district court, with these other provisions:

Court costs are mandatory subject to “nonimposition”
only if the “court finds that the defendant is a poor per-
son as defined by KRS 453.190(2) and that he or sheis
unable to pay court costs and will be unable to pay the
court costs in the foreseeable future.” |If the defendant
does not meet the standard but still is unableto pay, the
court must set a show cause date for the full payment.
The court may establish an installment payment plan for
the payment of the court cost, fees, and fines, which must
be paid within 1 year of sentencing. Thisrequirementis
irrespective of responsibilities for paying restitution and
“other monetary penalties.”

Money received during theyear installment plan areto be
applied “first to court costs, then to restitution, then to
fees, and then to fines.”

The $100 court cost is imposed whether the offense is
prepayable or not. Parking fines that are prepaid do not
carry acourt cost.

Court costs require a conviction.

The KRS 31.051(2) administrative fee for the Department
of Public Advocacy is abolished.

A Court Cost Distribution Fund is created. Court costs
are sent to the Finance and Administration Cabinet, which
makes monthly disbursements of the fund to various en-
tities. The Department of Public Advocacy receives 3.5%
up to acap of $1,750,000. The Crime Victims' Compensa-
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tion Board receives 3.4% with a cap of $1,700,000. The
Kentucky Local Correctional Facilities construction Au-
thority receives 10.8% up to $5,400,000. .7% up to $350,000
goesto the Justice Cabinet for Brady Act records checks
and “for the collection, testing, and storing of DNA
samples.” 5.5% goesto the county to pay for the costs of
the operation of the county jail and for thetransportation
of prisoners..

Numerous other costs are no longer paid through the
circuit clerk but are paid directly to the entity, such asthe
Natural Resources and Environmental Protection Cabi-
net, statutorily authorized to receive the particular dam-
age assessment.

The fees assessed for the crime victims' compensation
fund, the spinal cord and head injury research trust fund,
and the traumatic brain injury trust fund are abolished
and replaced with court costs.

The trial court may order a fine, forfeiture, service fee,
cost or other monetary penalty to be paid to a person
other than the circuit clerk. When that occurs, the order
isajudgment.

The trial court may order the defendant’s employer to
deduct money from the defendant’ s wagesto pay for his
board, transportation costs, support of his dependents,
or other obligations. These payments are not to be paid
totheclerk.

Costsfor lodging in ahalfway house or other facility are
to be paid to the facility.

Restitution payments are to be paid to the clerk or “a
court-authorized program run by the county attorney or
the commonwealth’ s attorney of the county.”
Supervision fees, criminal garnishments, and other simi-
lar paymentsareto be madeto the agency or organization
or person rather than to the clerk, except for those pay-
ments owed to the Department of Corrections. For ex-
ample, reimbursement of incarceration costsispaidto the
jailer, while reimbursement for incarceration costs owed
to the Department of Correctionsis paid to the clerk.

KENTUCKY PRIVATE
INVESTIGATORS LICENSING ACT

SENATE BiLL 139

Thisbill establishes extensive regul atory authority over pri-
vate investigators, including some of the following provi-
sions:

" A Board of Licensure for private investigatorsis created
with membership to be appointed by the Governor. The
Board consists of 7 members, with one Assistant Attor-
ney General, acounty sheriff, amunicipal police officer, a
citizen, and 3 private investigators.

" TheBoardisgiven regulatory authority, including the ad-
ministration of alicensing examination.

" Theboard isgiveninvestigative and disciplinary author-
ity over private investigators.

" A person must have alicense to hold herself out to the

public asaprivate investigator.

“Private investigating” is defined, including “the busi-
ness of obtaining or furnishing information with reference
to crime or wrongs done or threatened against the United
States or any state or territory of the United States...”

" Tobecomelicensed asaprivateinvestigator, among many
qualifications, aperson must be 21 years of age, be aciti-
zen or resident alien, have a high school education or its
equivaent, have been freefor 10 yearsfrom afelony con-
viction, not have a misdemeanor involving moral turpi-
tude or dishonesty within the previous 5 years, not have
been dishonorably discharged, not have*chronically and
habitually” used alcoholic beveragesor drugs, and other-
wise be of good moral character.

" Thisstatute does not apply to employees of the Common-
wealth of Kentucky or “any political subdivision thereof,
performing his or her official duties with the course and
scope of his or her employment.” Nor does the statute
apply to an attorney or an attorney’s employee.

MISCELLANEOUS STATUTES

House BiLL 52

This bill gives County Attorneys the authority to employ
detectives similar to Commonwealth’ s Detectives.

House BiLL 521

Thishill, in addition to amending several statutesregulating
public and private cemeteries, changes desecration of vener-
ated objects from a Class D to a Class C felony. Violating
gravesis amended from a Class A misdemeanor to aClass D
felony. There are also changes to the abuse of a corpse
statute, including the following provisions:;

The definition of abuse of a corpse is expanded to in-
clude entering into a contract and accepting remunera-
tion“for the preparation of acorpsefor burial or theburial
or cremation of acorpse and then deliberately fail[ing] to
prepare, bury, or cremate that corpse in accordance with
that contract.”

Abuse of acorpseisaClass D felony when the person
entering into the contract fails to prepare, bury, or cre-
mate a corpse after accepting money to do so.

House BiLL 62

This bill creates a Class A misdemeanors for the “destruc-
tion, removal, sale, gift, loan, or significant alteration” of ei-
ther a military heritage site or a military heritage object. A
subsequent offenseisaClass D felony.

Ernie Lewis, Public Advocate
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Governor Patton Appoints Justice and
Public Protection Secretaries

(Frankfort, April 25, 2002) Gover-
nor Paul Patton today appointed
Insurance Commissioner Janie
Miller as the new Public Protec-
tion Cabinet Secretary and Ken-
tucky State Police Commissioner
Ishmon Burks as the new Justice

Governor Paul Patton

Cabinet Secretary. Miller and Burks
will remain commissioners of their respective agencieswhile
serving as cabinet secretaries.

“The main strength of these two outstanding leadersistheir
visionary plansthat have advanced I nsurance and K SP dur-
ing their tenure,” Patton said. “These are two key cabinet
positions, and we have promoted the right individuals to
oversee the programs and agencies of Public Protection and
Justice that are so important to the citizens of Kentucky.”

Thetwo vacancies result from the resignation of Public Pro-
tection Secretary Ron M cCloud and the death of Justice Cabi-
net Secretary Robert F. Stephens.

The Public Protection Cabinet consists of the Department of
Alcoholic Beverage Control, the Department of Charitable
Gaming, the Kentucky Board of Tax Appeals, the Kentucky
Racing Commission, the Public Service Commission, the De-
partment of Financial Institutions, the Board of Claims, the
Crime Victims Compensation Board, the Department of Pub-
lic Advocacy, the Petroleum Storage Tank Environmental As-
surance Fund, the Department of Mines and Minerals, the
Department of Housing, Buildings and Construction, and
the Department of Insurance.

Gov. Patton appointed Miller com-
missioner of Department of Insur-
ance in January 2001, and she pre-
viously served as Deputy Commis-
sioner of Health Insurance. Miller
was instrumental in developing
Kentucky Access, a health insur-
ance pool focused on providing
more affordable insurance to Ken-
tuckians with high-cost medical
conditionswho must buy their own
insurance. She also oversaw the

Janie Miller

implementation of all health-related
patient protections from the 1998 and 2000 legislative ses-
sions, including external appeal srightsand patient accessto
adequate provider networks. Miller has a bachelor’ s degree
from Eastern Kentucky University.

“JanieMiller hasawealth of knowledgethat will serve Public
Protection and the many agencieswithin that cabinet,” Patton
said. “Her successin dealing with the difficult responsibility

of protecting the public through regulation of Kentucky’s
insurance market is atrue sign of her leadership ability and
her commitment to the citizens of the Commonwealth.”

Ernie Lewis, Public Advocate, adds, “ Governor Patton has
remained consistent with these two appointments in con-
tinuing to stress competence and ability. Secretary Miller is
askilled administrator who has an excellent relationship with
members of the General Assembly, and who understandsthe
day-to-day workings of the Pub-
lic Protection and Regulation
Cabinet. She will make an out-
standing Cabinet Secretary.

Likewise, Ishman Burks has had
astoried career, and thisappoint-
ment demonstrates the continu-
ation of that career. He bringsa
no-nonsense, quiet strength to
the administration of one of
Kentucky’ smost important Cabi-
nets. | look forward to working

Ishmon Burks

onimproving thecriminal justice
system with this excellent Cabinet Secretary.”

The Justice Cabinet consists of the Department of Correc-
tions, the Department of Criminal Justice Training, the Ken-
tucky State Police, the Department of Juvenile Justice, the
Medical Examiners Office, the Kentucky Criminal Justice
Council and the Parole Board.

Burks became the first African-American commissioner of
the state’s premiere law enforcement agency when he was
appointed Aug. 22, 2000.

Burks, anative Kentuckian, isaretired colonel in the United
States Army. He holds degreesin education and criminol ogy,
and hisdistinguished military and civic accomplishmentsin-
clude serving as acting inspector general for military police
units in Europe, commanding a 900-member military police
force in seven European communities, and heading up mili-
tary police assignments worldwide. He was also Battalian
Commander for the military police training school at Ft.
McClellan, aswell asbeing selected for the Criminal Investi-
gation Brigade command.

“Ishmon’s military background gives him the solid base he
needs to work within alarge organization that must stay fo-
cused on each and every employee,” Patton said. “And his
positive outlook on state government and this administra-
tion assures us that we' re promoting the best man for the
job.”
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Governor Paul E. Patton Honored by Kentucky Bar Association ”

Kentucky Governor Paul E. Patton will be presented the
Kentucky Bar Association President’ s Special ServiceAward
at the KBA’s Annual Convention Membership Luncheon,
held in Covington on June 13, 2002. Recipients of the Special
Service award are selected by the President of the Kentucky
Bar Association for their dedication to the service of the
citizens of the Commonwealth.

Governor Patton is presented the KBA President’s Special
Service Award, in part, for hisadvancement of the Kentucky
Department of Public Advocacy Program, which provides
public defender legal representation to 100,000 indigents ac-
cused of or convicted of acrime through 26 regional offices
across the state. He has demonstrated his dedication to all
Kentuckiansthrough hisleadership in supporting increased
funding for legal servicesfor underprivileged Kentuckians.

The Kentucky Bar Association, an agency of the Supreme
Court of Kentucky, istheunified professional and regulatory
association of the Kentucky Legal profession.

The plaque being presented to the Governor reads, “1n rec-
ognition of your leadership and support of increased fund-
ing for Kentucky public defenders and your commitment to
increasing accessto justice for all Kentuckians.”

DPA’sPublic Advocate, Ernie Lewis said, “ Governor Patton
has exercised extraordinary leadership on indigent defense

in Kentucky. Hehasacted inthetradition of former Governor
Wendell Ford, who created the Department of Public Advo-
cacy. Governor Patton was receptive to the Blue Ribbon
Group's message in 1999 that Kentucky’s funding of indi-
gent defense was among thelowest in the nation. He placed
$10 million into his 2000 budget to rai se the funding level for
the Department of Public Advocacy, resultingin significantly
higher defender salaries, progressin completing thefull-time
system, and lower caseloads. In 2002, when the revenue
picturewasbleak, he placed money in hisbudget to complete
thefull-timesystem. He could havetreated indigent defense
as an areathat he simply could not reach given the revenue
picture. Instead, likethe excellent |eader that heis, he stayed
committed to compl eting the Blue Ribbon Group recommen-
dations. | personally appreciate all the Governor has done,
and want him to know that every public defender and many
indigent persons and their families thank him for his leader-
ship. | also personally want to thank the K entucky Bar Asso-
ciation for thislong overdue recognition.”

The President of the Kentucky Bar Association, Beverly R.
Storm of Covington, KY, said, “As we recognize the 30th
Anniversary of the Department of Public Advocacy, it was
especially appropriate to also recognize therole of Governor
Patton in - at long last - providing the Department with in-
creased resources to carry out itsfunctions.”

Department of Public Advocacy’s
Kentucky Innocence Pr oj ect

The Department of Public Advocacy (DPA) has responded
to the public’s concern about innocent people behind bars
by creating the Kentucky Innocence Project (KIP). KIP as-
sists those in Kentucky’s prisons who declare their actual
innocence and who have new evidence to support their in-
nocence. KIP began taking requests for assistance from
Kentucky inmatesin September, 2000 and hasbeen contacted
by over 250 prisoners. The Project is actively investigating
16 cases with another 61 under review for assignment.

The nation has been startled by the repeated reports of inno-
cent people being freed from prisons all across the country.
The shock comes not from the justified release of innocent
people, but from the sheer numbers of actually innocent
people found in the nation’ s prisons.

Kentucky has experienced the uncovering and freeing of the
innocent. William Gregory, a 45 year old Jefferson County
man was convicted and sentenced to 70 yearsfor the rape of
a70-year old woman in 1992. New DNA tests proved he did
not commit that crime for which he served 8 years. Innocent
people have been sent to prisonin Kentucky. No Kentuckian
wants an innocent person incarcerated.

Kentucky’s KIP is modeled after successful programs such
as the Innocence Project at Cardoza Law School under the
direction of Barry Scheck, the Innocence Project Northwest
at the University of Washington School of Law and the Cen-
ter for Wrongful Convictions at Northwestern University. It
utilizes volunteer students from Kentucky universities and
law schools. Gordon Rahn of DPA’s Eddyville post-convic-
tion officeis coordinating this DPA effort with the oversight
of post-conviction branch manager, Marguerite Thomasand
the direction of DPA Post-Trial Director Rebecca DiL oreto.

The Kentucky Innocence Project has been the recipient of
two IOLTA grants from the Kentucky Bar Association. The
grants are utilized to cover expensesincurred by the volun-
teersand externs as part of theinvestigations and to pay for
the expensive DNA testing required by some of the cases.
KIP has one DNA test pending at a cost of $5,000+ and it is
anticipated that KIP could request DNA testing in another 5-
10 casesin the next year.

Continued on page 18
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Continued from page 17

Professor Roberta Harding led the way to establish a
course at the University of Kentucky Law School. Stu-
dents are required to attend a specially designed class
and conduct an investigation on their assigned cases.
Theinvestigation isdone under the supervision of Pro-
fessor Harding and KIP/DPA personnel. The College of
Socia Work at the University of Kentucky, under the
guidance of Professor PamelaWeeks, al so had students
volunteer to work on casesand provided val uabl e back-
ground information for not only their assigned cases
but cases that UK law students were working on.

Chase Law School at Northern Kentucky University es-
tablished a similar program for the 2001-2002 academic

The Kentucky Innocence Proje-(-:t-: Top, L-R: Gor
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year. Professor Mark Stavsky was instrumental in set-

ting up the program at Chase. Professor Stavsky will be
taking a sabbatical during the next year, but will continue to
work with the project at Chase along with Professor Mark
Godsey. NineChasestudentshavealready registered for the
fall term and will begin the work on new casesin September.

The selection process for the new cases to be assigned to
the 2002-2003 student externs/volunteers will take place
through the summer months. Criteria for consideration by
KIPissubstantial:

Kentucky conviction and incarceration;

Minimum 10 year sentence;

Minimum of 3 yearsto paroleeligibility OR if parole has
been deferred, a minimum of 3 yearsto next appearance
before the parole board; and

New evidence discovered since conviction or that can
be devel oped through investigation.

If aninmate’'s case satisfies all the four criteria, he or sheis
sent a detailed 20-page questionnaire for specific informa-
tion about the case.

DNA testing and challenges of the Innocence Project at
Cardoza Law School led by Barry Scheck and Peter Neufeld
have demonstrated there are in prison those that are inno-
cent. DNA has exonerated 105 people in the past few years.
National estimates put the number of innocent people incar-
cerated in the nation’ s prisons between 4%-10%. Scheck and
Neufeld in their book, Actual Innocence (2000) list the fac-
torsthey found led to wrongful convictions:

1) Mistaken eyewitnessidentification;
2) Improper forensicinclusion;

3) Police and prosecutor misconduct;
4) Defective and fraudulent science;
5) Unreliable hair comparison;

6) Bad defenselawyering;

7) Falsewitnesstestimony;

8) Untruthful informants;

9) Falseconfessions.

Race plays a role in this process. Scheck and Neufeld re-
ported in Actual Innocence that the race of the exonerated
defendants was: 29% Caucasian; 11% L atino; and 59% Afri-
can American.

George F. Will inan April 6, 2000 Washington Post review of
Actual Innocencerecognized theimportanceof wrongly con-
victing theinnocent and the affect of Actual |nnocencewhen
he said, “It should change the argument about capital
punishment...Y ouwill not soon read amorefrightening book...
Heartbreaking and infuriating.” The Sunday, Sept. 15, 2000
Boston Globe said of Actual Innocence, “One of the most
influential books of the year...shocking...compelling...an
objective reference for partisans of all stripes.”

Americans want the wrongly convicted to be able to prove
their innocence with scientific testing. A Gallup poll, con-
ducted March 17-19, 2000 finds “that 92% of Americans say
those convicted before the technol ogy was avail able should
be given the opportunity to submit to DNA tests now — on
the chance those tests might show their innocence. Support
for thisposition runs solidly across all demographic groups,
aswell asal political ideologies.... Mark Gillespie, “ Ameri-
cansFavor DNA ‘ Second Chance’ Testing for Convicts:Nine
in ten Americans support genetic testing to resolve long-
held claimsof innocence,” GALLUP NEWS SERVICE, http:/
/www.gallup.com/poll/rel eases/prO00601b.asp.

The Department of Public Advocacy continues to work to
effectively represent Kentucky’s indigent, especially those
wrongly convicted.
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8 Out Of 10 Kentuckians
Want Public Defenders and Prosecutorsto Have Balanced Resour ces

Should Kentucky prosecutors and public
defenders have balanced resources for
prosecuting and defending cases?

78.90%

21.10%

Yes NO

75% of Kentuckians Fear L ess Resour ces For
Defenders L eadsto Risk of Innocent Being Convicted

Do you think that public defenders having less
resour ces than the prosecutor leadsto unfair
outcomes such asinnocent people being convicted?

75%

25%

Yes No

Results of Spring 2001 Kentucky Survey with 841 interviews compl eted between July 13 until September 7, 2001 by the
University of Kentucky Survey Research Center. The margin of error is approximately + 3.4 percentage points at the 95
percent confidence level.
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‘ LAMBERT RE-ELECTED CHIEF JUSTICE

(Frankfort, Kentucky, April 18, 2002) The Supreme Court
of Kentucky has elected Joseph E. Lambert to a second
term as Chief Justice. Seven Justices, elected from dis-
trictsacrossK entucky, comprisethe Supreme Court, which
isKentucky’ shighest court. ItsChief Justiceistheexecu-
tive head of the court system and oversees the operation
of the Administrative Office of the Courts, the 3300 em-
ployees of the Court of Justice, and submits a biennial
budget to the Kentucky General Assembly.

On being re-elected by his colleagues, Chief Justice Lam-
bert said “It is truly an honor to have been elected for
another four year term as Kentucky’s Chief Justice. Our
court system has made significant stridesin the last four
yearsin responsiveness, improvement of public trust and
confidence, and better understandings of racial and eth-
nic differences, and | look forward to our continued work.”

During Lambert’s first term as Chief Justice, he oversaw
the planning and construction of twenty-three new court-
housefacilities, the creation and i mplementation of twenty-
seven new judgeships including fourteen new family
courts. In addition, Chief Justice Lambert achieved pas-
sage of the Senior Status Judges Act which uses retired
judges to fight backlog and delay in Kentucky’s courts,
created special commissions on racial fairness and the
courtsand empowered changeto ensurefair treatment for

all of Kentucky' scitizens. Lam-
bert has also overseen a rapid
expansion in the use of com-
puter technology in Kentucky’s
courts, using the internet and
statewide networks to improve
efficiency and accuracy in the
work of thecourts. Lambert also
worked with the Kentucky Gen-
eral Assembly to place on the
November 5, 2002, el ection bal-
lot the Family Court Constitu-

Chief Justice Joseph E. Lambert

tional Amendment which will
remove all legal doubts about this specialty court, designed
to protect the families and children of Kentucky.

Public Advocate Ernie Lewis says, “1 have known the Chief
Justice since he was an outstanding Mt. Vernon trial lawyer.
He has earned the confidence of the entire court system
through his excellent administration, creative vision for the
Court of Justice, and continued scholarship in his opinions.
He has been afriend of indigent defense, asamember of the
Blue Ribbon Group, believing in abalanced criminal justice
system. | look forward to a continued good relationship.”

Chief Justice Lambert livesin Mt. Vernon, Kentucky, with his
wife, Debra, and two sons, Joseph and John.
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